United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 7130 


In the United States Court of Appeals 
for the District of Columbia 



April Term, 1938 


G. Mallet Pretost, Admentstr. 


v. 



Henry Morgexthau, Jr., Secretari 
Treasury, appellee 


BRIEF FOR APPELLEE 


DAVID Ai PINE, 

United States Attorney, 
ALLEN J, ; KROUSE, 

Assistant United States Attorney . 

STEPHEN P. HAYCOCK, 
Assistant United States Attorney, 

Attorneys for Appellee. 














In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 


No. 7130 

Special Calendar 
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v. 

Henry Morgenthau. Jr., Secretary of the 
Treasury, appellee 


brief for appellee 


STATEMENT 

Appellant, who was plaintiff in the lower court, 
sought the issuance of a writ of mandamus to com¬ 
pel the defendant, the Secretary of the Treasury, 
to pay to plaintiff’s intestate, the sum of $25,000 
appropriated by Act of Congress. 

The defendant admitting the passage of the bill 
by both houses of Congress, asserted in response 
to plaintiff’s petition that the bill did not become a 
law, it having been returned to the Senate, in which 
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( 1 ) 


it originated, by the President without his approval 

within the time fixed bv the Constitution. 

•> 

To the answer setting up this defense, plaintiff 
filed a traverse on which issue was joined and the 
ease thereafter was tried on this sole issue. 

THE FACTS 

The statement of facts as outlined in appellant’s 
brief fairly presents the evidence in the case. It is 
the contention of the appellee that this evidence, as 
given in the statement of the case, supports the 
appellee’s position that this bill did not become law. 

THE QUESTIONS PRESENTED 

1. Whether the bill was returned to the Senate 
within the time prescribed in the Constitution. 

2. Was the return effective to prevent the bill 
from becoming a law? 

THE CONSTITUTIONAL PROVISION INVOLVED 

The pertinent provision of the Constitution is in 
Article 1, Section 7, Clause 2, as follows: 

Every Bill which shall have passed the 
House of Representatives and the Senate, 
shall, before it become a Law, be presented 
to the President of the United States; If he 
approve he shall sign it, but if not he shall 
return it, with his Objections to that House 
in which it shall have originated who shall 
enter the Objections at large on their journal, 
and proceed to reconsider it. * * * If any 
Bill shall not be returned by the President 
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within ten Day$ (Sundays excepted ) after 
it shall have been presented to him, the Same 
shall be a Law, in like Manner as if he had 
signed it, unless the Congress by their Ad¬ 
journment prevent its Return, in which Case 
it shall not be a Law. [Italics supplied.] 

ARGUMENT 

I 

The bill, with the President’s veto message, reached the 
Senate on June 5, 1936, which was within the time 
fixed by the Constitution 

It is undisputed that the bill was received by the 
President on May 25, 1936, and that the ten-day 
period, as prescribed in the Constitution for the 
return of the bill by the President “with his objec¬ 
tions,ended June 5, 1936. 

The case therefore turned on the determination 
of when the bill was returned. Appellant contends 
that the evidence, in the aspect most favorable to 
the appellee, indicates merely a possibility that the 
bill was returned on June 5, 1936. 

We assert that the evidence compels the con¬ 
clusion that the bill w T ith the veto message of the 
President was returned (delivered) to the Senate 
on that date. 

Let us trace by the evidence in this case the 
procedure or the various steps taken after a bill 
has been received by the President at the White 
House. 
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The record clerk at the White House, Mr. Clar¬ 
ence T. Hess, testified that it was his duty to keep 
a record of all messages sent to the Congress; that 
with respect to the bill in question his record 
showed that the veto was dated June 5, 1936; that 
during his thirty rears at the White House it has 
been the practice or custom to send veto messages 
to the Congress on the same day as their date; that 
he had a record of only two veto messages for that 
date: he testified further that he had no record 
of any vetoes for June 6, 1936 (R. 9, 10). 

After this record has been made the message is 
then taken by a messenger, attached to the staff 
of the White House, in a sealed envelope and de¬ 
livered by him in person to the appropriate House 
of Congress. 

In this connection, Mr. Maurice C. Latta testi¬ 
fied concerning his duty in this regard, and that 
he had been so engaged for thirty-one years. He 
also testified concerning the practice of delivering 
veto messages on the same date indicated on the 
veto. He also testified in respect to the procedure 
followed in the Senate when he delivers messages. 
He stated this procedure to be as follows: 

I am recognized by the presiding officer 
and he announces that I am directed by the 
President to deliver to the Senate a mes¬ 
sage, and then I hand that to the doorkeeper 
who has announced me. * * * Well 
then, the presiding officer, if there is some¬ 
one speaking at the time, asks the Senator 
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to permit the receipt of a message from the 
President (R. 7). 

Of course, as we know, there is a shorthand re¬ 
porter in the Senate chamber who makes a report 
of what takes place, and his report is incorporated 
in the Congressional Record. It is most respect- 
full v submitted that the Congressional Record is 
not, appellant's statement to the contrary, a ver¬ 
batim report of the proceedings. Mr. Latta testi¬ 
fied as to what takes place when he delivers a mes¬ 
sage, but an examination of the Congressional 
Record will not disclose the exact words used. An 
interruption in the middle of a speech is never re¬ 
flected in the Record. For example, turn to the 
entry of June 5, 1936, at page 9018 (page 9154 of 
the temporary edition) of the Congressional Record 
which reads as follows: 

Messages in writing from the President 
of the United States were communicated 
to the Senate by Mr. Latta, one of his secre¬ 
taries. 

The Congressional Record for June 5, 1936, re¬ 
flects on page 9154 that certain messages were 
received by or communicated to the Senate, but 
does not reflect what those messages were. For 
that same day the Record reflects on page 9173 
that other messages were received from the Presi¬ 
dent that day. These messages, however, are desig¬ 
nated, the record showing them to be the approval 
of bills and joint resolutions. The Record for that 
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same dav shows that certain executive nominations 
* 

had been received and others withdrawn. These 
are the only references to the receipt of messages 
from the President in the Congressional Record 
for June 5, 1936 (R. 5, 6). 

The Congressional Record for June 6, 1936, 
shows no entries respecting the receipt of any mes¬ 
sages from the President on that day (R. 6). 

There is also another record and this record 
is kept in obedience to Constitutional mandate. 
This record is called the Journal of the Senate. 
Mr. Charles L. Watkins, the Journal clerk in the 
Senate and now parliamentarian, testified concern¬ 
ing the practice of making entries in the Journal. 
He stated that no record is made of any veto mes- 
sage until it is actually laid before the Senate (R. 
8, 9). He further stated that he had looked at 
the Journal of the proceedings of the Senate for 
June 5, 1936, and could find no record therein of 
any action being taken on this particular bill on 
that date. The Journal, however, does disclose an 
entiy on June 5,1936, respecting a message report¬ 
ing the approval of certain bills. The Journal for 
June 6,1936, shows that on that date the Vice Pres¬ 
ident laid before the Senate the bill in question 
and that it was ordered that the message with the 
accompanying bill be referred to the Committee 
on Claims and printed. This same entry in almost 
identical language appears in the Congressional 
Record for June 6,1936, at page 9304. 
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Mr. Watkins also testified that he kept a minute 
book, and on being asked whether or not the min¬ 
utes ever show the receipt of veto messages, 
replied: 

No; because they are not delivered there; 

thev are delivered to the Vice President’s 
%> 

desk, where they are opened, and they stay 
up there until he lays them before the Sen¬ 
ate. And there is no official record made in 
the Journal bv the clerk until the message 
has (been) before it; until it is actually be¬ 
fore the Senate. Of course, I frequently see 
them open laying on the desk. 

Mr. Watkins was asked if a particlar bill had been 
received whether or not it would appear in the 
Congressional Record, and he stated that if there 
was any announcement that a particular bill had 
been received, it would appear in the Congres¬ 
sional Record. He was also asked whether veto 
messages came in sealed envelopes and he replied: 

Ordinarily they do; so far as I know, the 
universal rule is to send the messages down 
with a sealed envelope with the exception 
of the aproved bills. And usually messages 
from the White House, when the President 
has approved the bill, will include an an¬ 
nouncement to the Senate of certain bills, 
and the bills were handed to me, and the 
announcement appears in the Congressional 
Record, but would not appear in the Journal, 
because no action is to be taken on the bills 
after they have been approved. 


The Court will notice that the Constitution (Ar¬ 
ticle 1, Section 7, Clause 2) uses the words “re¬ 
turn” and “returned.” The theory of the appel¬ 
lant is that the bill in question was not “returned” 
until it was “laid” before the Senate; in other 
words, that it was “returned** June t>. 1936, or the 
eleventh day. It is respectfully submitted that 
there is a great difference in the meanings of the 
words “return** and “laid.” Certainly this Court 
will not construe the records showing the bill in 
question as having been “laid** before the Senate 
on June 6, 1936, as evidence that it was “returned” 
on that date. 

The Constitution gives the President a qualified 
negative over legislation and entrusts him with an 
authority and imposes upon him an obligation that 
are of the highest importance in the execution of 
which it is made his duty not only to sign bills 
that he approves in order that they may become 
law, but to return bills that he disapproves with his 
objections in order that they may be reconsidered 
by the Congress. 

If the Congress recesses for a day at the close of 
a day on which a vetoed bill was returned, it could 
not reconsider that bill until it. had convened again 
after the recess, and it could not then reconsider 
the bill until it has been laid before it. In such a 
case, to say that a vetoed bill was not returned 
until it was laid before the Senate would render 
nugatory the obligation of the President. 


9 


It is reasonable to assume from the evidence that 
the bill in question was “returned” on June 5,1936. 
The Congressional Record shows that on June 5, 
1936, certain messages from' the President of the 
United States were communicated to the Senate. 
It is further reasonable to assume that the message 
in question was with respect to this bill because the 
only mention made of the receipt of other messages 
from the President on that day was with respect 
to certain bills which had been approved, and be¬ 
cause the Congressional Record for June 6, 1936, 
does not disclose the receipt of any messages from 
the President of the United States concerning any 
matter on that dav; and further because the mes- 
sage itself bears the date of June 5,1936, and (fur¬ 
ther because) the testimony of Mr. Hess and Mr. 

Latta was that in their thirtv vears service at the 

%> » 

White House it has been the custom and practice 
to take to the Congress veto messages on the same 
date indicated upon the veto. 

The object of the Constitutional provision, supra, 
in having vetoed bills returned to the Congress is 
to permit the Congress to reconsider. There are 
certain elements or steps involved in the recon¬ 
sideration of a vetoed bill. These steps are: (1) 
the laying of it before the “House”; (2) the read¬ 
ing of the message: (3) referring it to the proper 
committee and ordering the same to be printed; 
and (4) the final vote. The record shows that all of 
these steps were taken with respect to this particu- 
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lar bill except the final step and there is no evidence 
that the Congress passed this bill over the Presi¬ 
dent's veto. Therefore, if the bill in question had 
not been returned within the ten-day period, there 
would be no need for a reconsideration because the 
same, under the Constitutional provision, would 
have become law. 

Is it not reasonable to assume that one of the 
messages received on June 5, 1936, was in connec¬ 
tion with the bill in question ? 

The testimony of Mr. Hess and Mr. Latta with 
respect to the custom and practice deserves great 
weight because there is a presumption in law that 
if it is customary to do a thing a certain way over 
a course of years, it will be presumed in any par¬ 
ticular case that the same procedure was followed. 
Knickerbocker Life Insurance Co. v. Pendleton, 
115 U. S. 339, 29 L. E. 432: Dunlop v. United States, 
165 U. S. 486, 41 L. E. 799. 

It is submitted that in the light of all the testi¬ 
mony and documentary evidence, only one conclu- 

* * 7 m/ 

sion can be reached and that is that the bill in ques¬ 
tion was returned in time: namely. June 5,1936. 

II 

The return on June 5, 1936, was effective to prevent the 
bill from becoming law 

The appellant takes the position that a Consti¬ 
tutional return was not made. He would have us 
assume that Mr. Latta delivered this message some 


11 


time after the Senate adjourned at 9:15 o'clock 
P. M. on June 5, 1936, or some time before they 
convened on June 6, 1936. But there is no evidence 
to support or even give color to such an assump¬ 
tion. There is no word in the Congressional Rec¬ 
ord that anv message whatever was delivered bv 
the President to the Senate on June 6th. More¬ 
over, the President signed no messages on June 
6th. Mr. Latta testified as to the procedure, 

and certainlv if such an unusual occurrence 
* 

had happened he would have remembered it. 
He was a witness for the plaintiff yet he was 
not questioned on the possibility now suggested. In 
addition to Mr. Latta's testimony on the procedure 
concerning delivery of messages, and Mr. Watkin's 
testimonv concerning their deliverv, we have au- 
thority for maintaining that this message could not 
have been delivered to the Senate except while it 
was actually in session. In The Pocket Veto Case, 
279 U. S. 655, 683, the Court made this observation: 

This accords with the long established 
practice of both Houses of Congress to re¬ 
ceive messages from the President while 
they are in session. See Senate Standing 
Rule XXVIII, cl. 1; House Rule XL; 
5 Hind's Precedents of the House of Repre¬ 
sentatives. ch. CXXXVIII, especially sec. 
6591, p. 812. 

The Court also said (pp. 689, 690) : 

Long nettled and established practice is a 
consideration of great freight in a proper 


12 


interpretation of constitutional provisions 
of this character. Compare Missouri Pac. 
Rtf. Co. v. Kansas, supra, 284; Myers v. 
United States, 272 U. S. 52, 119, 136; and 
State v. South Norwal/*, 77 Conn. 257, 264, 
in which the court said that a practice of at 
least twenty years duration “on the part of 
the executive department, acquiesced in by 
the legislative department, while not abso¬ 
lutely binding on the judicial department is 
entitled to great regard in determining the 
true construction of a constitutional provi¬ 
sion the phraseology of which is in any re¬ 
spect of doubtful meaning!'’ [Italics sup¬ 
plied.! 

The appellant argues at great length on the Sen¬ 
ate being in session and the rights of the members 
of the Senate. 

There is no question here about either House of 
Congress being in session at the time of the return. 
Neither House was in recess and the Congress had 
not adjourned when the bill was returned. 

What return could have been made other than 
that described bv Mr. Latta? 4 ‘The Constitution 
does not define what shall constitute a return of a 
bill or deny the use of appropriate agencies in 
effecting the return.” Wright v. United States, 
302 U. S. —, decided January 17, 1938 (Unre¬ 
ported to date). 

In Wright v. United States, supra, the Supreme 

Court held valid a return and deliverv of a veto 
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message to the Secretary of the Senate during a 
Senate recess. 

The appellant would also have the Court believe 
in this case that Mr. Latta returned the bill by 
delivering the same to the doorkeeper outside the 
Senate chamber. What evidence, fact, or circum¬ 
stance ,is adduced to support such assumption or 
contention ? The evidence as to the custom nega¬ 
tives the assumption. What would be the effect of 
such a return if it had so happened ? In the 
Wright case, supra, the Supreme Court quotes 
from the argument of Honorable Hatton W. Sum¬ 
ners in The Pocket Veto Case as follows: 

If the Senate should be in executive ses¬ 
sion on ; a matter of the highest public im¬ 
portance refusing to be interrupted on the 
last day of the period in which return may 
be jmade, that would not even be an ad¬ 
journment of one House of the Congress; 
and yet return could not be made if con¬ 
structive delivery is not permitted. 

Appellant also contends that a return in order 
to be proper requires notice of such return to each 
member of the “House in session.” There are two 
ways of accomplishing this. One way is to arm 
Mr. Latta with sufficient copies of the bill and 
message and have him personally serve each Sen¬ 
ator. Another way is to have the President of the 
Senate read the contents of the message immedi¬ 
ately upon delivery. 
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What right did any Senator lose? The chief 
right involved is the right to reconsider the bill. 
No Senator lost that right between June 5th and 
June 6th, when the bill was reconsidered. Appel¬ 
lant claims the members of the Senate lost their 
right to know that the bill was vetoed. The Con¬ 
gressional Record (page 9154) shows that messages 
were communicated to the Senate by the President. 

Anv Senator could have then and there ascertained 
* 

by inquiry what those messages were. 

We feel that the court below properly expressed 
the law on this contention when it said: 

Any method of procedure of the Senate 
which might result in anv lack of knowledge 
of the contents of these messages on the 
part of certain members of the Senate would 
not lay any greater duties on the President 
under the Constitution. 

We submit that the court below correctly found 
that this bill was returned to the Senate on June 
5,1936, and, therefore, it did not become law. The 
order of the court below should be affirmed. 
Respectfully submitted. 

David A. Pine, 

United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney. 

Stephen P. Haycock, 

Assistant United States Attorney. 

Attorneys for Appellee. 
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